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Peremptory Strikes and Picking a Jury

In a Washington Post newspaper article Gregory Mize, an associate judge obiGe
Superior Court, told the story of a man kicked off of & juran obvious display of the gender
bias that is currently permitted by the jury selectiostesy. The man had been dismissed from
the jury along with four other white men and one Afriganerican woman. Just before the trial
started, he returned and spoke to the judge:

[The man said:] “If | understood you correctly, you saideraad gender
should not be used as selection criteria. It doemsk#& & rocket scientist to realize
that both gender and race were an issue in the selextioms jury. It was
unmistakable to me and, I'm sure, to everyone else here.”

He then added a haunting plea, "l want you all to lookiexgourselves . .

. to consider what the implications of this are for iniphjustice.”

| [(the judge)] told him that my own perceptions coincidethwiis and
about my earlier challenges to one of the lawyerthat regard. This John Q.
Citizen thanked me. "It is some consolation," he s&itiypexplanation. . . . [But]
[sic] | think we need to get beyond the assumption thae rand gender
discrimination only work in the conventional historiceditions. . . . That does

little to further real justice and real race and gemdgity in this country.” (B0O8)
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This “John Q. Citizen” is one of many who have beemdised from juries by what is
known as a peremptory strike. Peremptory strikes catestihe final part of voir dire. “Voir dire,
literally ‘to see, to tell,” is the first phase aftrial in which prospective jurors are questioned and
selected to sit on the impaneled jury” (Simon, 49). Dythe peremptory strikes portion of voir
dire, both defending and prosecuting attorneys are gheroption to have prospective jurors
removed from the jury box and replaced, without beingireduo provide a reason. Each side is
given a limited number of these strikes, which variegtan factors such as the size of the jury,
the type of court, and the levels of crimes with whicl defendant has been accused. These
strikes come after the judge has dismissed any jurors sptag overt biases during the initial
guestioning process.

Peremptory strikes are designed to give attorneysuacehto remove from the panel any
juror who seems to be harboring a hidden bias. The stalk@s attorneys to exercise their
intuition in a final attempt to create an impartial jurya jury that will be able to put aside any
personal opinions and judge the case in the light of the dand the evidence only. A completely
impartial jury is, of course, nearly un-attainable, lmmoving those jurors whose pre-conceived
opinions will significantly impact their ability to juddairly is generally considered sufficient.

Although the idea of peremptory strikes is a noble dmey tan easily be misused or
even abused. Since peremptory strikes require no exglanatitorneys often dismiss a juror
unnecessarily, perhaps because of beliefs generallyiggsbwith other members of that juror’s
ethnicity, gender, or religion. In addition, attorneysnetimes deliberately dismiss impartial
jurors, favoring those whare biased toward their side of the issue. The current systeumijisst
in that it allows attorneys to unnecessarily dismiesée jurors and to thereby manipulate the bias

of the jury as a whole.
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Many would say that peremptory strikes are not unjugtjiag that they are crucial to
the system and that jurors are not removed unnecessHelyry Kopel, an assistant U.S.
attorney, made the following comment regarding peremptakes:

Even with our array of procedures designed to ferret mased or
insufficiently "deliberative" jurors, accounts of jurorsrdgarding their oath to
fairly apply the law to the facts are disturbingly coon. Even in trials involving
murders and rapes, deadlocked panels have emerged fromythequm, later
telling attorneys that one juror refused to participateleliberations. Often in
these instances, the holdout juror turns out to have anedumt the start of
deliberations, an undisclosed bias that had nothing toitticthre facts of the case
on trial. As a result, the murder victim's family--andngsses who may fear for
their lives--must endure another trial. (BO8)

Kopel argues that peremptory strikes are our only meapsegénting the un-deliberative juries
he mentions. Others would argue that there is no badkirthe belief that peremptory strikes
affect jury proportions and thus bias as a whole. A stmlye by Mary Rose observing the
system in several cases stated that “the peremptomdatisparate impact’ upon the minority
participation in juries” (700) in the county she was studying.

There are safeguards in place to prevent attorney matigpubf juries. Such safeguards
include the Supreme Court’s decision in the 1986 d3atson vs. Kentucky, stating that
peremptory strikes based strictly on a juror’'s race aoenstitutional. This was followed by a
similar decision in 1994 stating that strikes based on gemdes likewise unconstitutional.

These safeguards give opposing attorneys the right teebalanother attorney’s request for a
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peremptory strike, which then gives the judge the respoitgibfldeciding whether the striking
attorney’s reasoning is acceptable.

On the other side of the issue, opponents of peremptikgssargue that attorneys often
unnecessarily dismiss jurors due to stereotypes assowdtetheir ethnic or gender group. In
doing so attorneys sometimes overlook the fact thajutioes’ opinions may differ from that of
the stereotype commonly associated with them. One ¢hmil be dismissed as impartial and
denied the opportunity to serve on a jury simply becausetbihg that he cannot control, such
as race or gender. Such things do not dictate a persofity &bijudge impartially and thus
should not be valid criteria for a peremptory strike.

The Supreme Court agreed with this reasonindgatson v. Kentucky and J.E.B. v.
Alabama, declaring it unconstitutional to make a peremptory strikethen basis of race or
gender. An attorney accused of making such a strikegigresl to explain his reasoning to the
judge, who will then determine whether the strike shoulddieeld or rejected. While this may
seem to solve the problem, “a lawyer with an ounceesblve . . . can easily ensure that no
minorities will appear on a jury . . .. The advooczde simply use peremptory strikes to remove
all of the blacks and Hispanics from the jury. Her pgtory challenges are constrained only by
one trifling limitation: she must make sure to find someghunrelated to race that could
conceivably explain the strike” (Gannaway 377). It is obvidben, that racial and gender
discrimination in peremptory strikes can still exist, desiupreme Court decisions to the
contrary.

Another area of concern involves peremptory strikeedas a juror’s religion. At this
point there is no specific Supreme Court decision regatdmgonstitutionality of such actions,

SO attorneys are free to use religion as a valid refsaa peremptory strike. There are two areas



Dautrich 5

of concern with regard to peremptory strikes based agiar] the first involving strikes based
strictly on a person’s affiliation with a religion.

Mere affiliations with a religious group can constitute faw grounds for believing a
person to be biased as his ethnicity. Often, a persorcarsyder himself affiliated with a given
religion, yet not practice the same belief systeat the majority of his religion does. Strikes
based purely on affiliation don’t have much basis, and manyld argue that the principles the
Supreme Court used when denouncing strikes based on ethnwilg warry over to strikes
based on religious affiliations. In support of this argutnaocording to an article by Robert T.
Miller in First Things, “The court of appeals for the Third Circuit confirmed|ding that, while
challenges based on mere affiliation with a particuddigious denomination may violate the
constitution, challenges based on a juror’s ‘heightenigiaes involvement’ do not.” The court
basically stated that strikes based on religiousiafbh are indeed unconstitutional, while those
based on significant involvement in one’s religiore second area of concern, are not.

Striking a juror based on his dedication to his religjoe. his heightened religious
involvement) is a bit more reasonable than striking édigious affiliations, but is still not just.
To dismiss a juror, one should have good reason tovbedimt the juror will be unable to judge
the case with impartiality. The following is from Sadaffman’s article inTrial regarding the
Third Circuit Court decision to approve peremptory strikesebaon “heightened religious
involvement”:

Judge Walter Stapleton wrote in his dissent that “a pudee may
undoubtedly strike a juror for being unwilling to sit in jungnt of another human
being. However, a prosecutor may not, consistent withBhgeal Protection

Clause, infer solely from a prospective juror’s rac&dge, or religion that he will
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be unwilling to sit in judgment of another, and thereothat unwillingness as a
permissible basis for a peremptory challenge.” (74)

A recent decision by a Florida appellate court ruled thavas constitutional to have
ministers stricken from juries because, according t@réicle by Jonathan Turley, clergymen
were “inherently too soft on defendants” (M5). Turley gisinted out that “there is no statistical
proof that clergy members are more sympathetic to defésidévi5). On the other side of the
issue, the Connecticut Supreme Court ruled in 1999 that melgised peremptory challenges
are unconstitutional. According to an article by Jearwégle inTrial, the Connecticut Court
said that “although one’s religious beliefs may rendpraspective juror unsuitable for service
in a particular case, one’s religious affiliatiorkelione’s race or gender, bears no relation to that
person’s ability to serve as a juror” (qtd. in 16). Toeart is effectively saying that strikes based
on religious affiliations or involvement are unconstanal, and only actual beliefs held by the
individual that may impair his ability to pass a fair diet can be used as a basis for a
peremptory strike against him. The disagreement betwemgsidassed by various high courts
on the issue of religion-based peremptory strikes W#ly force the Supreme Court to pass a
ruling on the matter in the near future.

The final unjust aspect of peremptory strikes involvesathiéty of an attorney to use
strikes to affect the bias of a jury as a whole. Byhmdically striking jurors who are not biased
toward his cause, an attorney can effectively slamtoghinion of a jury to his side of an issue.
The goal of the jury selection process should be tdemaimpartial jury, removing those jurors
who would possess a significant bias. The process shotldllaw an attorney to give himself

an edge in the case by filling the jury with jurors whe, am actuality, biased toward his cause.
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Another effect of such jury manipulation can be to demyetendant the right to be
judged by a jury of his peers. According dary Selection Procedures by John M. Van Dyke,
disagreement exists over the definition of “peer,” &dieement that must be analyzed in terms
of both the purpose of the jury—to render a reliable judgntleat will be accepted by the
community—and the social and political character of g@hmunity today” (9). Van Dyke
implies that the definition of “peer” goes beyond the Soq@eCourt’s definition: “Persons
having the same legal status” (gtd. in 9). If an attoci®oses, he can easily manipulate a jury
by having all jurors of the same ethnicity, economicustabr religious beliefs as the defendant
removed. Such action skews a jury into a false reprasemtof the defendant’s peers — an
uneven sampling. Jonathan Turley commented with regah@ tmanipulation of juries:

The rulings on clergy and Italian Americans only deeperdéimte over
the purpose of such peremptory challenges in jury seledhibile defendants are
assured of a randomly selected jury of their peers, loer dhwyers to remove
people based on personal characteristics that do not showrlgasflicts with a
particular defendant or case. Lawyers are alloweddognd prune a jury into a
more appealing image for their clients. At the end ofphiscess, American juries
often look as natural and random as coiffed French paodles

We can hardly guarantee a jury that reflects a commumiten we
actively exclude whole categories of that community. (M5)

In conclusion, it has been shown that fair-minded jurare often prevented
unnecessarily and even deliberately from serving on a juoyneSattorneys have taken
peremptory strikes beyond their intended use of creatipgrmal juries and have actually used

them to create a jury biased toward their viewpoint. Unfaately, the peremptory strike system
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cannot simply be done away with because of the alitae it plays in the selection of un-biased
juries. Perhaps stricter restrictions should be endbras to what grounds for strikes are
acceptable, or perhaps the number of strikes availablddshe reduced, allowing attorneys only
enough strikes to remove those jurors deliberately hiding foeae the judge. Despite the

necessity of the current system, the fact remainsitlteenies many citizens the constitutional
opportunity to apply the laws of our great country ancutemeously denies others the right to a
trial by their peers. Such denials characterize thanglanjustice of the current jury selection

system.
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